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The last few years have seen a number of high-profile corporate scandals involving listed companies hit Singapore, the biggest of which was the case involving the huge undisclosed derivative losses suffered by China Aviation Oil (CAO). More recently, a few charities have also been plagued by allegations of poor corporate governance and mismanagement and, in one of these cases, legal action has been initiated by both the authorities and the new board of directors against the old board of directors and the former CEO. In this paper, we discuss the legal framework in Singapore as it applies to what we call commercial misconduct cases or white collar crimes, describe the enforcement of rules in these cases with a specific emphasis on the China Aviation Oil case, and provide some suggestions for further improvement to enhance the enforcement of rules.
1. Singapore’s Legal System

Singapore’s legal system is based on the common law system, where the decisions of higher courts constitute binding precedent upon equal or lower status courts within the jurisdiction. Thus, the law is derived from judgments made in prior cases over the years and is given the force of law. In some cases, to codify such case laws, statutes were introduced which restated the common law position.
In Singapore, the Penal Code (Cap. 224) was adapted from the Indian Penal Code (1863) and was introduced to consolidate laws related to criminal offences. In the context of white collar or economic crimes, this covers offences such as criminal breach of trust (Section 405), cheating (S420), falsification of accounts (S477) and forgery (S463). 
Other statutes related to specific types of offences were also introduced. With reference to white collar crimes, these include the Companies Act (Cap. 50), Securities and Futures Act (Cap. 289) and Prevention of Corruption Act (Cap. 241). 
1.1. Companies Act

The Companies Act governs companies in Singapore and is generally based on principles established in England. Over the years, we have also adopted principles drawn from the corresponding statutes in Australia, New Zealand (e.g., share buybacks, abolishing of par value, etc.) and Canada (e.g., statutory derivative actions). As such, decisions in these jurisdictions are often cited in Singapore. However, case laws from overseas jurisdictions made after Singapore’s independence in 1965 are only persuasive and are not binding to the courts in Singapore. 
1.1.1. Duties of a Director

Of particular interest to this paper are S157 of the Singapore Companies Act, which states the duties of a director and S216A, which covers derivative or representative action for minority shareholders. S157 is the statutory statement of the duties of a director and was derived from the Australian Companies Act. The effect of S157 is to make mandatory the duties of a director. It is in addition to any other law on the duties of a director. It requires that a director shall act honestly and use reasonable diligence in the discharge of his duties. 
In Singapore, the civil standards of skill and diligence expected of a director is whether he exercised the standards expected of a director in his position, which varies with his role in the company, the type of decisions made and the size and business of the company. A director, however, is expected to take as much care in the affairs of his company as he would reasonably take in his own affairs. That said, a director is not in breach of director’s duties if he entered a commercial decision bona fide in the best interest of the company, even if the decision proves to be a bad one. 

Under common law, a member of a company can commence an action in his own name to enforce the company’s rights after certain procedural requirements have been met. This is known as derivative action. As the right is derived from the company, any benefit would accrue to the company. This would allow minority shareholders to enforce the company’s rights when the majority shareholders or directors fail or choose not to do so, such as in the case of fraud on minority shareholders. However, there are several obstacles, such as the stringent procedural hurdles, the high cost involved and the lack of evidence, as the company would possess the evidence and are unlikely to be willing to provide it. 
1.1.2. Statutory Derivative Action

S216A, adapted from similar provisions in the Canada’s Business Corporations Act,  allows a member of the company to take an action on behalf of the company and overcomes much of the obstacles under derivative action under common low. However, this statutory derivative action does not apply to listed companies. This exclusion was intended to prevent manipulation of share price by filing frivolous applications to harass listed companies. . In addition, it is believed that shareholders of listed company can always resort to alternative avenues to seek redress, such as selling off their shares. As such, minority shareholders of listed companies in the recent high profile corporate scandals in Singapore would have to turn to derivative action under common law if they had wanted to take any legal action to correct any breach of duties of management or directors. 
1.2. Securities and Futures Act

The Securities and Futures Act (SFA), which replaced the Securities Industry Act in 2001, regulates the securities industry in Singapore. The SFA governs matters such as the offer of securities, licensing, insider trading, disclosure requirements, auditing and other related matters. The SFA has generally improved the laws and regulation, easing the burden on prosecution. The sections which have been prominent in recent cases are discussed below.
1.2.1. Making and Disseminating False or Misleading Statements
Under the SFA, S199 states that no persons shall make a statement or disseminate information which is false or misleading, and which is likely to induce others to buy, sell or subscribe for securities or affect the prices of securities. A contravention would be an offence and be punishable under the SFA. 
1.2.2. Insider Trading

In the case of insider trading, the SFA introduced various changes to insider trading regulations which overcame difficulties faced in prosecution of prior insider trading cases. A major change was to widen insider trading to include persons not connected to the corporation. Thus, as long as a person possesses information which is not generally available and is materially price-sensitive, he would be liable for inside trading. It would not matter how he came to possess such information. In addition, in the case of persons connected to the corporation, there is an assumption that the person knew that the information is not generally available and is materially price-sensitive. These changes reduced the burden on the prosecution in proving insider trading.
Other improvements include a broader definition of securities to include futures and derivatives, provision of a non-exhaustive definition of information, prohibiting an insider from communicating information to others and the assumption of intention to use the insider information when a person trades.
1.2.3. Civil Penalty
Despite the improvements in the SFA with regards to insider trading and other market offences, difficulties in prosecution still exists as a balance was sought to prevent innocent parties from facing prosecution, resulting in the free market environment in Singapore being compromised. To overcome this, the civil penalty under S232 of the SFA was introduced. It allows the Monetary Authority of Singapore (MAS) to impose a civil penalty for a breach of the SFA. This eases the burden on prosecution, as the balance of probability in prosecution is lower.  It is not a criminal action and as such, does not attract criminal sanctions.
1.3. Prevention of Corruption Act
The Prevention of Corruption Act (PCA) was enacted in 1960 to more effectively prevent corruption. It empowers the Corrupt Practices Investigation Bureau (CPIB) to investigate corruption in both the private and public sector. Bribes received are forfeited in the form of a penalty, equal to the amount of bribes received under the charges convicted. If other bribery charges are taken into consideration in sentencing, the penalty may be increased by the bribes under these charges under consideration.  
1.4. Regulatory Bodies
Besides the CPIB, investigations and enforcement of commercial misconduct in Singapore is primarily conducted by the Commercial Affairs Department, in conjunction with the MAS. The MAS is increasingly playing a bigger role, being responsible for civil penalties under the SFA. The Singapore Exchange (SGX) manages day-to-day regulation of companies listed on the exchange. The Attorney-General’s Chambers advises the government on legal matters and acts as the public prosecutor. Deputy Public Prosecutors conduct criminal prosecution and direct investigations by the law enforcement agencies, evaluating if offences have been committed and what charges should be made against the offenders. 
The Accounting and Corporate Regulatory Authority (ACRA) was established in 2004, through a merger of the Registrar of Companies and Businesses and the Public Accountants Board. ACRA administers and enforces the Companies Act, monitors companies’ compliance with accounting standards and regulates public accountants. 
2. Recent Commercial Misconduct Cases
2.1. Criminal Actions 
The past few years have seen an increased spate of corporate scandals and actions taken against commercial misconduct. This paper reviews the high profile cases, which involved public listed companies and a well-known charity group. Some other cases are also highlighted to complete a discussion of the issues. The largest company had a market capitalization of close to S$1 billion prior to the revelation of the scandal. These companies were from diverse industries, ranging from oil and related products, education and waste metal recycling to non-profit charity organizations. Details relating to these cases are shown in the Appendix.

Prosecution has focused primarily on top management, in particular the Chief Executive Officer and the Chief Financial Officer. Actions taken against the board of directors were limited, and no action was taken against the independent directors. In most cases, no action was taken against the company itself for the breaches, despite the involvement of top management. Actions have also been taken against lower-level employees who were involved in the offences.
The offenders have been prosecuted under a range of offences. The most common offences include: 1) making false statements in annual reports or earnings statements, 2) falsifying documents, 3) insider trading, 4) corruption and 5) cheating. Other charges include breach of director‘s duties, failure to produce a balance sheet at an annual general meeting, employment of manipulative and deceptive devices in share trading, criminal breach of trust and failure to continuously disclose information to the stock exchange, Among the directors who faced prosecution, making false statements in the annual reports was the most common violation. Notably, however, only three directors from two companies faced prosecution for breach of director’s duties.
The sentences meted out ranged from 20 weeks jail to 8 years jail, which was imposed on Citiraya’s assistant general manager for corruption, falsification of documents and criminal breach of trust. Fines ranged from $10,000 to $1.6 million, which was meted out for accepting a total of $1.73 million in bribes. 
In most cases, the defendants pleaded guilty to the charges. Few defendants contested the charges, and the cases which have concluded resulted in successful convictions. Thus far, all the concluded cases have resulted in convictions. In the cases reviewed, the time taken for offenders to be charged after the scandal first came to light ranged from 5 months to 19 months. The convictions and sentencing occurred 1 day to 10 months after the charges were first filed. Therefore, enforcement actions have generally been prompt.
2.2. Civil Penalty
S232 of the SFA gives the MAS the power to impose a civil penalty on offenders. It is noted that the frequency of use of civil penalty has been increasing, particularly for insider trading cases. The lower burden of proof on prosecution is likely a key reason why regulators have increasingly turned to the use of civil penalty. In most civil penalty cases, the offenders have cooperated with regulators and agreed to the penalty without court action, avoiding possible criminal sanctions. 
Thus far, all but two cases under S232 has been for insider trading. One of these cases involved Trek 2000 International, which was fined for breaching continuous disclosure requirements under the SFA S203(2). In the other case, a trader was fined for contravening the false trading provisions under Section 197(1)(b) of the SFA, after he carried out purchases to increase the share price of the ASA Group Holdings in order to maintain or increase the value of his margin account to avoid margin calls. 
For insider trading cases, the most notable case was the S$8 million penalty paid by China Aviation Oil Holding Corporation (CAOHC), when they sold 15% of their stake in China Aviation Oil (CAO) while possessing generally unavailable and materially price-sensitive information that CAO was facing financial difficulties relating to derivative losses. 
2.3. Civil Action
Civil action is uncommon in Singapore. In the high profile cases described in this paper, the companies incurred huge losses, wiping out close to S$1 billion in its market value in the case of CAO. However, civil action was taken only in the case of the National Kidney Foundation (NKF). In the NKF case, the newly elected board of directors took action against the old board of directors, claiming an estimated S$12 million for breach of director’s duties and other damages. This case is currently pending. The only other action taken by shareholders was where some shareholders of CAO filed a class action suit in the US, to recover losses. However, it was dismissed by the US court, as it had no jurisdiction over a Singapore case. 

However, there were other cases where directors were taken to court. In Vita Health Laboratories Pte Ltd and Others v Pang Seng Meng [2004] 2 SLR 162, the defendant was held liable for causing accounts to be misstated, abusing his position as executive director and breaching corporate duties. He was ordered to pay damages to the plaintiffs. 
In this case, as well as in the case ECRC Land Pte Ltd v Wing On Ho Christopher [2004] 1 SLR 105, the defendants were not held liable for entering into a commercial decision which turned out to be a money-losing venture. The court upheld earlier case laws which stated that a director is not in breach of his duties simply because a commercial decision turned out to be a bad one, if the decisions were made in the honest and reasonable belief that it was in the best interest of the company. 

3. China Aviation Oil – A Case Study
3.1. Overview
China Aviation Oil was incorporated in Singapore on 26 May 1993 and listed on the Singapore Exchange on 6 December 2001. China Aviation Oil Supply Corporation ('CAOSC'), one of the largest state-owned enterprises in China, was the largest shareholder. Following a restructuring, the shareholding of CAOSC was transferred to China Aviation Oil Holding Company ('CAOHC'). CAO's main business included jet fuel procurement, international oil trading and oil-related investment. CAO traded globally in fuel oil, gas oil, crude oil, petrochemical products and oil derivatives and handles virtually 100% of China's total jet fuel imports. Annual sales revenue was S$1.69 billion in 2002 and market scope had expanded beyond China to ASEAN, the Far East and the USA.
CAO was responsible for purchasing all of China's jet fuel requirements. In 2002, it began trading oil-related derivatives (futures and swaps) to hedge its jet-fuel purchases against fluctuations in the price of oil. It subsequently started speculative trading in futures and swaps, and later, back-to-back trades involving options. By late March 2003, CAO had begun speculative trading in options. Its initial entry into derivatives trading was profitable, as they correctly bet that oil prices would rise. In the 4th quarter of 2003, it predicted that oil prices would fall. It bought put options and sold call options. However, its strategy proved to be flawed as oil prices continued to rise, from US$35 to US$55 per barrel. As its losses mounted, it rolled over its position by selling even larger call options with longer expirations with the hope that oil prices would fall. In October 2004, CAO’s inability to meet its margin calls forced it to close off a number of these derivative contracts. 
At the end of November 2004, CAO disclosed that it had trading losses of US$550 million. Trading in the company shares was suspended and SGX directed CAO to undertake an investigation, which was carried out by PricewaterhouseCoopers.
 In the months that followed, it was revealed that there was a general failure in corporate governance and risk management in CAO. Amongst other issues, it was also alleged that CAOHC had made a placement of shares to two institutional investors while being aware of at least some of the derivative losses and that, about two weeks prior to the public disclosure of the large derivative losses, the company had released a statement that it was expected to remain profitable.

Prosecutions followed, with the CEO and Head of Finance getting jail terms of 4 years 3 months and 2 years respectively. Fines were imposed on them, as well as the other directors who were aware of the losses and made false and misleading statements.
However, the prosecution chose not to proceed with a second criminal charge against CAO director, Gu Yanfei, which alleged that she failed to use reasonable diligence in the discharge of her duties as a director by failing to disclose CAO's losses to the board. This was despite evidence that she was aware of the losses, having been convicted of failing to notify SGX of the same losses. It is unclear why the charge was dropped.

3.2. Corporate Governance in CAO: The Presence of Form
Information in the prospectus from the initial public offer and the annual reports gave details on how corporate governance and risk management was expected to be practised in the company. 

As is the usual practice, day-to-day operations were delegated by the board of directors to the management led by the CEO, who was the only executive director. The Risk Management Committee reported aggregate risk exposure arising from oil-related physical and derivative trading activities to the CEO. Once losses exceed US$5 million, authorization from the CEO was required before trading could continue. Unfortunately, in this case, trading was allowed to continue after passing the loss limit, finally closing at US$550 million, over a hundred times the limit. 

The Audit Committee, composed of two independent directors and one non-executive director, was created to oversee the internal audit. . The internal audit department was to support the Audit Committee in ensuring that there was a system of internal controls and processes to manage business risk. Thus, a basic risk management and corporate governance structure was in place. 
3.3. Corporate Governance in CAO: The Absence of Substance

Trading in derivatives was allowed to continue after passing the loss limit of US$5 million, finally closing at US$550 million, over a hundred times the limit. As the massive losses suggest, the risk management procedures failed to perform as proposed. The losses racked up were reported to the CEO in a marked-to-market report. However, the information on losses was not circulated to the board of directors. To compound this, the internal audit and the Audit Committee failed to identify the poor risk management controls or detect the losses incurred. 

Under common law, the mere fact that the company suffered losses from speculating in oil options does not translate to a breach of director’s duties. Directors are not liable simply because a commercial decision, made in the honest and reasonable belief that it was in the best interest of the company, resulted in losses.

The issue here is why weren’t the losses detected and reported? Why wasn’t the trading stopped after passing the loss limits? The directors ought to have been aware that CAO was speculating in options, as both the annual report and the company’s website had disclosed the trading of options for speculative purposes to increase profit. Given the oversight responsibility of the board of directors, the board, particularly the Audit Committee, ought to have ensured that appropriate risk management policies and internal controls were implemented by management. However, the investigations suggested that the entry into speculative trading of options was not formally approved by the board in line with its risk management policies and that the risk management policies did not cater for the speculative trading of options. The investigations also raised many other issues, including the appropriateness of the accounting policy for derivatives and inconsistencies between the risk management policies described in public documents and the actual practices within the company. The investigations report was critical of many parties, including the board of directors, the audit committee, the CEO, the finance department, the internal auditor and the external auditor.
It appears that the directors in CAO delegated essentially all responsibilities to their subordinates, trusting that the CEO and management would act honestly. S157C of the Companies Act allows directors to rely on the reports and information provided by their employees, other directors and professional advisors. However, this does not mean that directors can delegate responsibility to the point of abdication of their responsibilities. 
This was raised in the English Court of Appeal in the case of Re Barings plc (No 5) [2001] 1 BCLC 523. The court held that although directors can “delegate particular functions to those below them in the management chain”, “the exercise of the power of delegation does not absolve a director from the duty to supervise the discharge of the delegated functions”. Directors, especially independent directors, are brought in also to supervise management. They hold positions which supervise the activities of the CEO and management. The CAO case begs the question whether delegating supervisory duties, amounting to abdication to the parties they were meant to supervise, represents a breach of duties.
However, prosecution will prove difficult. Delegation of duties is a common practice. A non-executive director will generally delegate his duties, as they are not involved in the day-to-day management and must rely on their subordinates or other directors. In Huckerby v Elliot [1970] All ER 189, a director is not liable for breach of duty because he trusted another director or manager who lied. In this case, the only executive director was Chen Jiulin, who was the CEO. As such, all the other directors would have relied on the CEO or other managers to perform his duty. This delegation and reliance on other persons would not lead to liability on their part. However, as the learned judges in Re Barings plc stated, delegation does not mean directors are not required to supervise the delegated functions. Were the directors performing their duty? What is expected of directors in supervising delegated functions? In the CAO case, only the CEO, who was a director of the company, was charged for breach of director’s duties.

4. Proposed Reforms

4.1. Criminal Action

In the recent cases reviewed, there was limited action taken against the board of directors for breaching their duties as directors, whether executive or non-executive. Crucially, no action was taken against any independent directors by the authorities. Independent directors, particularly those in the Audit Committee, play a crucial role as a counterbalance to the excesses of management. In addition, the board of directors is appointed by the shareholders to safeguard the assets of the company that it has been entrusted with. Firm action against directors is therefore necessary to send a clear signal on the duties of a director and their role in corporate governance. 
Currently, the Singapore Exchange listing manual requires companies to follow a Code of Corporate Governance or to disclose and explain if the code is not complied with.  The Code details the role and responsibilities of the board and directors. In addition, the Companies Act sets out the responsibilities of directors, particularly on matters such as accounting records and internal controls. Perhaps clearer guidelines need to be in place. What should be the role of independent and non-executive directors in audit and remuneration committees and with regards to risk management? 
What actions should be taken against directors whose dealings, decisions or inactions, which may fall short of the more serious crimes such as fraud, have nevertheless caused detriment to the company through their negligence or incompetence? It is submitted that in today’s environment, all directors appointed onto the board, including the independent directors, will have to play a greater role in corporate governance. On the other hand, corrective measures will have to consider the impact thoroughly. Placing too great a burden, especially enforcing it with criminal sanctions, may deter qualified people from taking up the position and may result in a shortage of qualified directors. In our view, a preferred measure is to allow the court or another regulator to disqualify directors for a certain period for serious breaches of duties,  without criminalizing the actions. This could be used for cases of gross negligence, where criminal actions may be too draconian. This will be discussed further later in the paper. 
Another issue raised in one of the recent cases is whether criminal actions for breaches of director’s duties can actually be pursued against someone who is not named as a director, but is in fact a ‘de facto’ or ‘shadow’ director. Under S4 of the Companies, a director includes a ‘de facto’ director and a ‘shadow’ director. In one of the cases, the CEO was sued for breach of fiduciary duty as a director under a civil action, even though he is not named as a director, because investigations strongly suggest that he could be a ‘shadow’ or ‘de facto’ director. However, whilst criminal action for breach of fiduciary duty was taken against two named directors, no such action was taken against him for breach of fiduciary duty. We are aware of companies attempting to amend their articles to allow a  CEO not to be a director of a company. While there may be other reasons for such a change, our informal discussions with some directors suggest that it may be an attempt to shield the CEO from criminal action for breach of director’s duties. Therefore, the difficulty and reluctance to take criminal actions against ‘shadow’ or ‘de facto’ directors may encourage companies to use creative means to shield their CEO from criminal liability. 

4.2. Civil Action
S216A of the Companies Act, which provides for statutory derivative action, is limited only to unlisted companies. As such, shareholders of listed companies who wish to sue in Singapore would have to do so using derivative action under common law. Derivative action is rare in Singapore. The only civil action against the directors occurred in the case of the National Kidney Foundation. The lack of civil action can be attributed to various factors, such as the high cost, the difficulty in proving a breach of duty and the expected recovery of damage. In the case of CAO, other considerations could have affected their decision not to sue their directors, as several of them were also employees of CAOHC, the largest shareholder. The lack of civil action is a concern as it is one mechanism to deter breach of director’s duties, as directors would be held liable for the losses the company faced.

4.3. Disqualification of Directors
The Companies Act disqualifies a person from being a director of a company under certain circumstances. S149 disqualifies a person from being a director if he was a director within the 3 years prior to the company going insolvent or if the court is satisfied that the person’s conduct as a director makes him unfit to be a director or to take part in management of a company. S154 states that a person is disqualified if he breaches his duties as a director and is convicted under S157. 
In the cases reviewed in this paper, only the CEO of CAO was convicted under S157 while the other companies were restructured and did not go into insolvency. As such, none of the directors were disqualified from being a director, though several were removed from the board. The only concession made was that some directors pledged not to be a director of listed companies for a period of time. In the case of CAO, one of the directors remained in charge of re-structuring the company and continued to sit on the board of directors. CAO defended the retention, arguing the director was capable, knew how business worked in China and was the bridge between CAO and its parent company. Critics have argued that doing so hurts investor confidence, violates the spirit of good corporate governance in Singapore and sends a poor signal to investors on how serious these companies take the responsibilities of a director. It is submitted that companies should be pro-active in replacing their board of directors when there are hints that these directors have failed to perform their duty. These directors should be disqualified from holding position as directors to ensure only fit persons hold these positions. The director has since resigned from the board of directors after the restructuring, although she remains as a special advisor.  
Another suggestion is that perhaps Singapore should adopt section 8 of the UK Company Directors Disqualification Act 1986 which allows the Secretary of State, after receiving a report from an inspector appointed under certain sections that confer investigatory power, to apply to court to make an order disqualifying any person in the public interest. This would permit the relevant authority to weed off directors who may not have committed a grave crime to be convicted, but have clearly been negligent or incompetent and it is in the interest of the public to do so.   
Currently, directors are only punished in the most egregious cases usually involving dishonesty or fraud. Gross negligence, either through action or inaction, is generally not punished by the authorities or through civil action pursued by shareholders, even though it constitutes a breach the director’s duty to act with reasonable diligence. While there may be concerns that enforcement actions against gross negligence may exacerbate the shortage of qualified directors, the absence of any form of sanctions may create moral hazard and encourage a mindset of “see no evil, hear no evil and speak no evil” amongst directors, including independent directors. In this case, one could legitimately question the raison d’etre for having independent directors to enhance corporate governance of companies.
4.4. Transparency of Investigations and Enforcement Actions 

In the recent cases described in this paper, special auditors were appointed to investigate and report to the board of directors and the regulators as to what have gone wrong. However, partly due to concerns about libel, at most only summarized versions of the reports have been placed in the public domain. Consequently, it is difficult for investors and other stakeholders to properly judge whether enforcement actions have always been vigorously pursued and even-handed, applied without fear or favour. More complete disclosures of investigations can also hold those who have failed in their duties to be held more accountable for their action or inaction, even if difficulty in proving breaches prevent regulators or others from taking enforcement actions. “Public shaming” can be a useful deterrent against wilful incompetence or negligence.
We believe that the libel laws in Singapore also make our media quite risk-averse in reporting on possible poor corporate governance and mismanagement. In the National Kidney Foundation case, it was actually the decision of the CEO and board to take out a defamation suit against one of the major newspapers that led to the unraveling of the scandal. However, this was an exception.
4.5. Jurisdictional Issues
The recent cases have highlighted potential problems of jurisdiction. The Singapore Exchange has increasingly been targeting overseas countries to list on the SGX. As at end of June 2006, 33% of total listings are foreign companies. By May 2006, there were around 100 China companies listed on the SGX. Most of these companies are incorporated overseas and are therefore not subject to the Companies Act in Singapore (except in limited circumstances), although listed companies are subject to the Securities and Futures Act. In most of these companies, most of the management, operations and directors are based overseas. This raises problems in enforcement and regulation, as jurisdictional issues can delay or even prevent action from being taken. For example, Singapore has no extradition treaty with China. This could have prevented Singapore’s law enforcement agencies from getting information from CAO management and board of directors or extraditing any offenders for prosecution in Singapore. This will be an issue that may crop up more in the future. Regulators in different countries need to work together to resolve such cross-border issues, as otherwise, enforcement of rules could be highly problematic.
5. Conclusion

Singapore has been very proactive in the last few years in enacting relevant laws and regulations to curb the growth of white collar crimes. In addition, many recent cases have shown that the measures have been effective, in particular with the criminal sanctions. Enforcement actions have generally been swift. The introduction of the civil penalty in 2002 has been especially useful in seeking redress from concerned parties as it allows the MAS to expedite the process without having to go through the litigation route.  
However, as can be seen from the CAO case study, there is still room for improvement especially in terms of enforcement under civil actions.  Of particularly great concern is the lack of enforcement action against directors, including independent directors, who have arguably breached their duties through their gross negligence. This may be due to the difficulty in proving breaches, especially where criminal action is contemplated, and possibly the fear that more stringent enforcement against independent directors will increase the costs of recruiting these directors and aggravate the shortage of directors (perceived or real). However, the downside of lack of enforcement actions against directors who may have been grossly negligent is that it creates moral hazard and does not square up well with the important role played by the board of directors and the importance of directors’ fiduciary, common law and statutory duties. Over time, it may send the wrong signal that as long as a director is just incompetent and negligent, and not dishonest, there will be no sanctions against him. This will not augur well for corporate governance in Singapore.
APPENDIX

Accord Customer Care Solutions 19 February 05
	Defendants Position
	Charged
	Convicted
	S109
	S417
	S420
	S477
	S199 SFA
	Status

	Company - Accord Customer Care Solutions (ACCS)
	----
	----
	
	
	
	
	
	Not charged

	Chief Executive Officer
	24 Sep 05
	21 July 06
	
	x
	x
	x
	x
	4 years 3 months jail

	Director of CSL Customer Care Centre (M), a subsidiary of ACCS
	11 Nov 05
	31 August 06
	
	
	
	x
	
	2 years jail

	Chief Financial Officer
	24 Sep 05
	21 Feb 06
	
	x
	x
	x
	x
	4 years 4 months jail

	Financial Controller
	26 July 06
	------
	
	
	
	x
	
	Case pending

	General Manager
	24 Sep 05
	21 July 06
	
	
	
	x
	
	3 years 6 months jail

	Senior Manager
	24 Sep 05
	16 Feb 06
	x
	x
	
	x
	
	8 months jail

	Regional General Manager
	11 Nov 05
	16 Feb 06
	
	
	
	x
	
	3 months jail

	Centre Manager
	24 Sep 05
	23 Feb 06
	x
	x
	
	
	
	20 weeks jail

	Centre Manager
	24 Sep 05
	16 Feb 06
	x
	x
	
	
	
	20 weeks jail

	Centre Manager
	24 Sep 05
	16 Feb 06
	x
	x
	
	
	
	20 weeks jail

	Centre Manager
	24 Sep 05
	16 Feb 06
	x
	x
	
	
	
	18 weeks jail

	Centre Manager
	24 Sep 05
	18 Jan 06
	x
	x
	
	
	
	Fined $10,000

	Centre Manager
	24 Sep 05
	18 Jan 06
	x
	x
	
	
	
	Fined $10,000

	Centre Manager
	24 Sep 05
	17 May 06
	x
	x
	
	
	
	18 weeks jail


Auston International Group 8 December 2004
	Defendants Position
	Charged
	Convicted
	S477
	S199 SFA
	S201 CA
	Status

	Company
	28 July 06
	----
	
	x
	
	Case pending

	Chief Executive Officer
	28 July 06
	----
	x
	x
	x
	Case pending

	Chief Financial Officer
	28 July 06
	----
	x
	
	
	Case pending


Informatics Holdings 14 April 2004
	Defendants Position
	Charged
	Convicted
	S199 SFA
	Status

	Company
	----
	----
	
	Not charged

	Chairman
	29 Nov 05
	1 September 2006
	x
	Fined $240,000

	Chief Executive Officer
	29 Nov 05
	----
	x
	Case pending


Citiraya Industries  4 January 2005
	Defendants Position
	Charged
	Convicted
	S477
	S408
	S6(a) PCA
	S6(b) PCA
	S201(b) SFA
	Status

	Company
	----
	----
	
	
	
	
	
	Not charged

	Chief Executive Officer
	----
	----
	
	
	
	
	
	Missing, not charged

	Assistant General Manager
	15 July 05
	14 Dec 05
	x
	x
	
	x
	
	8 years jail

	Accounts Clerk
	28 Sep 05
	1 Aug 06
	x
	
	
	
	
	8 months jail

	Citiraya Transport Supervisor
	7 Sep 05
	11 Nov 05
	
	
	x
	
	
	8 months jail and fined $86,000

	Citiraya Mechanical Crushing Plant Supervisor
	7 Sep 05
	27 Nov 05
	
	
	x
	
	
	5 months jail and fined $11,000

	Citiraya Materials Supervisor
	7 Sep 05
	27 Nov 05
	
	
	x
	
	
	8 months jail and fined $18,000

	Director of Client
	28 Sep 05
	10 Apr 06
	x
	
	
	
	
	3 years 9 months jail

	Relationship Unknown
	28 Mar 06
	29 Jun 06
	
	
	
	
	x
	Fined $50,000

	Relationship Unknown
	28 Mar 06
	29 Jun 06
	
	
	
	
	x
	Fined $40,000

	Relationship Unknown
	28 Mar 06
	29 Jun 06
	
	
	
	
	x
	Fined $20,000

	Relationship Unknown
	28 Mar 06
	29 Jun 06
	
	
	
	
	x
	Fined $20,000

	Employee of Client
	23 Jun 05
	28 Sep 05
	
	
	x
	
	
	3 years 3 months jail and fined $1.6 million

	Employee of Client
	23 Jun 05
	28 Sep 05
	
	
	x
	
	
	1 month jail and fined $20,000

	Employee of Client
	23 Jun 05
	28 Sep 05
	
	
	
	x
	
	13 months jail and fined $24,000

	Employee of Client
	23 Jun 05
	28 Sep 05
	
	
	x
	
	
	30 weeks jail and fined $24,000

	Employee of Client
	26 July 05
	26 July 05
	
	
	x
	
	
	7 months jail and fined $32,000


China Aviation Oil 30th November 2004

	Defendants Position
	Charged
	Convicted
	S420
	S471
	S157(1) CA
	S199 SFA
	S203(2) SFA
	S218 SFA
	S232 SFA
	Status



	Company
	----
	----
	
	
	
	
	
	
	
	Not charged

	Parent Company
	19 Aug 05
	19 Aug 05
	
	
	
	
	
	x
	x


	$8 million civil penalty

	Chief Executive Officer
	9 Jun 05
	21 Mar  06
	x
	x
	x
	x
	x
	x
	
	4 years 3 months jail and fined $335,000

	Non-Executive Chairman
	9 Jun 05
	2 Mar 06
	
	
	
	x
	
	x
	
	Fined $400,000

	Non-Executive Director
	9 Jun 05
	2 Mar 06
	
	
	
	x
	
	
	
	Fined $150,000

	Non-Executive Director
	9 Jun 05
	2 Mar 06
	
	
	
	x
	
	
	
	Fined $150,000

	Head of Finance
	9 Jun 05
	21 Feb 06
	x
	
	
	x
	
	
	
	2 years jail and fined $150,000

	Senior Trader
	19  May 06
	18 July 06
	
	
	
	
	
	x
	
	Fined $40,000


National Kidney Foundation 11 July 2005
	Defendants Position
	Charged
	Convicted
	S477


	S157(1) CA


	S6(c) PCA


	Civil Lawsuit (Breach of Director’s Duties)
	Status

	Company
	----
	----
	
	
	
	
	Not charged

	Chief Executive Officer
	18 Apr 06/ 24 Apr 06
	----
	
	
	x


	x
	Case pending

	Chairman
	18 Apr 06/ 24 Apr 06
	----
	
	x
	
	x
	Case pending

	Director
	18 Apr 06/ 24 Apr 06
	----
	
	x
	
	x
	Case pending

	Director
	18 Apr 06/ 24 Apr 06
	----
	x
	
	
	x
	Case pending

	Director
	19 Jun 06
	----
	
	
	
	x
	Case pending

	Director
	19 Jun 06
	----
	
	
	
	x
	Case pending

	Director
	19 Jun 06
	----
	
	
	
	x
	Case pending

	Director
	19 Jun 06
	----
	
	
	
	x
	Case pending

	Vendor 
	24 Apr 06
	----
	
	
	
	x
	Case pending


Other Cases of Insider Trading
	Facts of Case
	Charged
	Convicted
	Status

	Former Company Secretary and Group Accountant, G.K. Goh Holdings Limited. Made gains of about S$42,000.
	20 Feb 06
	20 Feb 06
	Civil penalty of S$130,500

	General Manager, Breadtalk. Made gains of about S$35,000
	7 Feb 06
	7 Feb 06
	Civil penalty of S$200,000

	Procured by General Manager of Breadtalk  to trade in the shares. Made gains of  about S$81,000
	7 Feb 06
	7 Feb 06
	Civil penalty of $105,000

	Shareholder of Nucleus Electronics Limited. Sold shares while in possession of insider information about a pending share placement, which would cause share price to drop. Made gains of approximately S$16,000
	22 Sep 05
	22 Sep 05
	Civil penalty of S$50,000

	Financial controller of Nucleus Electronics Limited. Knew Nucleus about to buy ATM Electronics
	10 June 05
	3 Feb 06
	Fined $120,000

	Sales director of Nucleus Electronics Limited. Knew Nucleus about to buy ATM Electronics
	10 June 05
	3 Feb 06
	Fined $80,000

	Lawyer, part of legal team advising I-Comm Technology Ltd on a merger and acquisition. Communicated insider information to Soh See Teck Patrick
	2 Feb 05
	4 July 05
	Fined $60,000

	Husband of lawyer advising I-Comm Technology Ltd. Traded in I-Comm Technology Ltd shares, making a gain of $2,598.47.
	2 Feb 05
	4 July 05
	Fined $80,000

	Founder of Amtek Engineering. Bought warrants of Amtek shares while aware of potential investors. Made gains of $10,850.
	1 Feb 05
	24 Mar 05
	Fined $50,000

	Former chief financial officer and executive director of Asiatravel.com Holdings. Knew Asiatravel.com about to invest in Valuair
	15 Feb 05
	15 Apr 05
	Fined $60,000

	Executive chairman and managing director of Brilliant Manufacturing. Knew Brilliant about to report rise in 2003 net profit
	6 Sep 05
	24 Apr 06
	Fined $593,000


Explanation of Offences

	S109 Penal Code
	Abetment of an offence amounts to committing the offence

	S408 Penal Code
	Criminal breach of trust by clerk or servant

	S417 Penal Code
	Penalty for Cheating

	S420 Penal Code
	Cheating and dishonestly inducing a delivery of property

	S471 Penal Code
	Using as genuine a forged document.

	S477 Penal Code
	Falsification of Accounts

	S157(1) Companies Act
	Breach of Director’s Duties

	S201 Companies Act
	Failure to produce accounts at annual general meeting

	S199 Securites and Futures Act
	Making or disseminating false or misleading statement

	S201(b) Securites and Futures Act
	Employment of manipulative & deceptive devices in shares trading

	S203(2) Securites and Futures Act
	Failure to continuously disclose information to Singapore Exchange

	S218 Securites and Futures Act
	Insider trading for connected persons

	S232 Securites and Futures Act
	Civil penalty

	S6 Prevention of Corruption Act
	Corrupt transactions with agents – Accepting, making bribes


� The authors would like to acknowledge the assistance provided by the Commercial Affairs Department in writing this paper. The views expressed in this paper are those of the authors and do not necessarily represent the opinions of the OECD or its Member countries or the World Bank.





� The investigations report by PwC can be obtained from http://caosco.com/investor.htm
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